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SUMMARY REPORT OF THE FEBRUARY 11, 2011 
TASSC WORKSHOP

HOW DO TRIBES AND ALASKA NATIVE COMANAGEMENT 
ORGANIZATIONS PARTICIPATE IN THE FEDERAL AND 

STATE PROCESS FOR REGULATION OF FISH, WILDLIFE AND 
MARINE MAMMALS: WHAT IS WORKING, WHAT IS NOT, AND 

RECOMMENDATIONS FOR MOVING FORWARD

OVERVIEW

 On February 11, 2011, the Alaska Sea Otter and Steller Sea Lion Commission 
(TASSC) sponsored a one-day workshop for Alaska tribal officials, federal agency 
personnel and others involved in or with an interest in co-management of marine 
mammals and other fish and wildlife resources in Alaska. The workshop was open to 
the public. It was held in Anchorage, Alaska at the Hotel Captain Cook. There were 
three panels followed by group discussions and an opportunity for the groups to make 
recommendations on tribal participation and co-management. Workshop participants 
were provided a three ring binder with documents relevant to the information presented 
by the three panels. Copies of the workshop agenda and the index of materials included 
in the binder are attached to this summary. A draft summary, which includes the 
recommendations made by workshop participants, was sent to the participants for review. 
The final summary incorporated the comments of the participants. The final summary 
and recommendations were distributed to all workshop participants along with a CD 
that includes the written materials distributed at the workshop as well as additional 
information related to the topics presented at the workshop.   

 The morning of the workshop included two panels focused on the formal and 
informal administrative rule making process of federal and state agencies as related to 
tribal hunting and fishing issues, including subsistence uses of marine mammals, and the 
role of Alaska Tribes and Alaska Native Co-management organizations in this process. 
The afternoon included one panel focused on the history and fundamental principles of 
co-management organization, and examples and experiences of co-management in Alaska 
and other states and countries. 

 After the third panel, there was a breakout session during which groups of 
workshop participants discussed their experiences with fish and wildlife resource 
management regulations and co-management organizations. The groups focused on 
recommendations on how Alaska Natives and Tribes can be more effectively, responsibly 
and meaningfully involved as these decisions.  After the breakout session, the workshop 
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participants came back together to share their group’s discussions and recommendations.

 The workshop began with opening remarks by Lianna Jack, the Executive Director 
for TASSC, followed by a short introduction and overview of the workshop by John Sky 
Starkey who was the moderator for the forum. 

THE FIRST PANEL: INFORMAL RULEMAKING

 Sky Starkey began the first panel with information related to the fundamentals 
of state and federal informal rule-making. His presentation included information on 
the federal Administrative Procedures Act’s requirements for notice and comment, 
publication in the federal register, the process for emergency regulations, the process for 
petitions for rulemaking, and the requirements and scope of judicial review. Sky filled in 
for Samuel Fortier, a partner in the law firm of Fortier and Mikko, who was scheduled to 
give the presentation but fell ill and was unable to attend. 

 The panel continued with Chris Oliver, Executive Director of the North Pacific 
Fishery Management Council. Chris gave a power point presentation that explained 
the role of the Council and its regulatory process, and how the Council interacts with 
marine mammal management on issues such as ESA listings and designation of critical 
habitat. He explained that the Council’s primary purpose is to develop management 
plans for fisheries that occur in federal waters, generally those waters that are outside 
of the three-mile offshore boundary of the United States, but within the 200-mile 
boundary. He explained how the Council entertains proposals from the public, provides 
notice and analysis of the proposals and numerous opportunities for public comments 
and involvement, including when the Secretary of Commerce receives a Council 
recommendation for final approval. He explained that the Magnuson-Stevens Act as well 
as the National Environmental Policy Act and other laws govern the Council process. 
He also explained that the Council does not engage in tribal consultation – instead 
tribal consultation occurs with the Secretary of Commerce. However, the Council has 
developed a rural community out-reach program, including the formation of a Rural 
Outreach Committee, to help ensure that rural communities are informed about and 
engaged in the Council process.

 Polly Wheeler, Deputy Assistant Regional Director of the Office of Subsistence 
Management was the next panelist. Polly gave an overview of the administrative process 
used by the Federal Subsistence Board as it adopts regulations for subsistence fishing 
and hunting under Title VIII of the Alaska National Interest Lands Conservation Act. 
She explained the process by which members of the public can submit proposals to the 
Board and provide written and oral testimony for all proposals. She also explained how 
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Regional Advisory Committees are a part of the Board process, how members of the 
public can participate in RAC meetings or even become RAC members, and how the 
Board must give deference to some RAC recommendations. Polly also provided a real-
life example of a current and important regulatory issue before the Board – a change in 
current regulations that would increase the Board’s membership by adding two members 
from the public to represent rural subsistence users. There is a 60-day comment period. 

 The next presenter was Craig Fleener, deputy Commissioner for the Alaska 
Department of Fish and Game. Craig spoke briefly about the Board’s notice and 
comments rulemaking process, how proposals are adopted by the Board and reviewed by 
the ADF&G Commissioner and State Department of Law and then become regulations 
governing hunting and fishing. However, Craig concentrated most of his presentation 
on how to draft, submit and advocate for a proposal to help facilitate its success. Craig 
explained how the advisory committee structure worked in the State Board system and 
how to use the advisory committees to both advance proposals and to comment on 
proposals made by others. He explained how it was best to work with area biologist and 
other state officials in drafting and advancing proposals. He talked about the advantage of 
attending Board and Advisory Committee meeting in person and talking to the officials 
and public at those meeting to explain and advocate for the proposal. His focus was on 
what happens “behind the scenes” to get a proposal enacted as a regulation. He also gave 
his view on how the State-Federal management of subsistence uses can be improved 
through better and closer working relationships.

 The final panelist was Crystal Leonetti, Alaska Native Affairs Specialist, U.S. Fish 
and Wildlife Service. Crystal talked about the role of tribal consultation in the federal 
rulemaking process, existing Executive Orders and policy and changes being enacted 
by the Obama administration. She also talked about how Alaska Native Corporations 
must be consulted with ‘on the same basis as Tribes’ as a result of the 2004 and 2005 
Appropriations Act. Federal agencies recognize that the inherent sovereignty of federally 
recognized Tribes is much different than the statutory requirement to consult with Alaska 
Native Corporations. Crystal talked about how tribal consultation has been renewed by 
the Obama administration – how the federal agencies are now being required to adopt 
procedures that actually implement the executive order requiring tribal consultation. 
Crystal described the draft consultation policy that was developed by tribal leaders and 
agency personnel, including 2 tribal leaders from Alaska. She explained the notice and 
comment period for the draft consultation policy and pointed out some important sections 
in the draft. Crystal also gave some views on what consultation can mean – that it is a 
dialogue that continues beyond a short trip to a village to answer questions and hand 
out brochures. Crystal described how meeting can last beyond an hour and be held in a 
more Native way, with the opportunity to really speak and come to understanding and a 
position on issues. 
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 After Crystal finished there was a question and answer session. There was a 
question from Jason Borer about how to make changes in federal and state regulations 
related to use and salvage of bear parts. The answer and following discussion involved 
views on how the current subsistence laws and regulations were being interpreted and 
enforced, and how the use of parts like bear claws depended in part on whether there 
was sale involved. Larry Merculieff made a comment about how western management 
actions and proposals are seen as discrete to themselves rather than looking at how the 
whole of regulation and management has had a cumulative impact on the cultures and 
economies of Alaska Natives. Polly and Craig expressed their understanding of Larry’s 
concern and Craig pointed out that the State Subsistence Division tries to assess these 
cumulative impacts. Helen Chythlook made a comment about how the federal and state 
boards and agencies needed to meet more in rural Alaska hub communities so that better 
rural tribal participation can occur. Helen also suggested that agencies attend meetings 
of Marine Mammal Commissions and other Alaska Native-tribal resource management 
organizations so that the agencies can better understand the issues and recommendations. 
Helen pointed out that the Commissions send out notices of their meetings and agendas to 
the agencies, and that the agencies should provide written summaries of their actions and 
issues so that the commissioners can share this information with their communities. Pat 
Norman asked about whether Native allotments were covered by ANILCA subsistence 
protections. Polly answered that there was litigation pending on that issue.

THE SECOND PANEL: FORMAL RULEMAKING

 Mike Gosliner, General Counsel for the Marine Mammal Commission (MMC), 
and Vera Metcalf, Special Advisor on Native Affairs for the Commission were the first 
speakers for the second panel. They spoke on the role of the MMC in the management of 
marine mammals and how the Commission interacts with Alaska Native co-management 
organizations. Mike also covered the informal administrative rulemaking process for 
depletion findings under the MMPA, and the formal rulemaking process after a depletion 
finding when it is necessary to restrict subsistence takings. Mike explained that the MMC 
is an independent federal agency, explained the structure, and the duties of the MMC. It is 
not a regulatory agency - instead it makes recommendations to agencies with regulatory 
authority. It may recommend adoption of regulations or make recommendations on 
proposals submitted by others. All MMC recommendations are a matter of public record 
and can be found on its website. Mike explained the ex parte firewall that is setup 
within the agency when it is engaged in formal rulemaking. Mike also mentioned that 
the MMC had a draft tribal consultation plan that is not yet available for public review. 
Mike’s presentation was accompanied by a power point presentation and paper that 
provided details of his presentation. Vera Metcalf then spoke about her role as the Alaska 
Native Advisor for the MMC. Her role is to keep the MMC informed of the issues and 
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concerns of subsistence hunters and the Commissions. Vera is with the Eskimo Walrus 
Commission, so she understands how the process works. Vera is often asked to comment 
on recommendations, letters, policies and other issues going on in the MMC. She 
advocates the tribal, subsistence and co-management position and seeks greater tribal 
consultation on all issues including research. 

 Brian Litmans, Senior Staff Attorney for Trustees for Alaska was the next panelist. 
His presentation was on the Endangered Species Act (ESA) process and its application 
to marine mammal subsistence management. His presentation was highlighted with a 
power point presentation. He also handed out a paper Trustees had drafted explaining 
that in most cases, an ESA listing does not result in restrictions on subsistence harvest. 
He explained the basic purpose and requirements of the ESA, and the specific ESA 
provisions dealing with subsistence taking by Alaska Natives. He then talked about the 
administrative hearing before an administrative law judge that must take place before 
subsistence takings can be restricted and about the legal standards that must be met, such 
as substantial evidence that the subsistence taking will have a negative impact on the 
endangered species. Brian also talked about the consultation with Alaska tribes required 
by the Secretarial Order on ESA in Alaska. Brian then gave several examples, including 
polar bears, where ESA listings and critical habitat designations have not resulted in 
restricting subsistence harvests.

 Izetta Chambers, Assistant Professor, University of Alaska Fairbanks, Alaska 
Sea Grant Marine Advisory Program was next on the panel. Izetta’s topic was how the 
National Environmental Policy Act (NEPA) fits within the federal administrative process 
and is related to marine mammal management. Izetta’s information was supported by a 
power point presentation. Izetta talked about the background and intent of NEPA, and 
how it is triggered by a “federal action.” This applies to all federal agencies and their 
rules, regulations, plans, policies, permits, projects, etc. She provided flow charts that 
explained the NEPA process, and then described some Alaska specific NEPA issues and 
how the public can be involved in those issues. Izetta recommended a book, “Firecracker 
Boys: H- Bombs, Inupiat Eskimos, and the Roots of the Environmental Movement” for a 
view of the pre-NEPA decision-making process.

 There was a question and answer period after the panel. Several questions were 
directed to Mike and Vera about the MMC and the formal and informal rule making 
process. One question was asked regarding the required process for a petition for 
rulemaking. Mike and Sky explained that each agency has a somewhat different process 
that can be determined by looking at the agency’s regulations. It was also suggested that, 
although a petition can be relatively simple, it is often best to put your best arguments 
forward in detail in a petition since the agency often makes the decision whether to 
move forward with the rule change requested in the petition based on the contents of the 
petition.
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THE THIRD PANEL: CO-MANAGEMENT PERSPECTIVES
 
 Charles Hamilton, a biologist for the U.S. Fish and Wildlife Service was the 
first panelist. His presentation was on co-management of marine mammals within the 
FWS - how it works and how it is working. His discussion was supported by a power 
point presentation. Charles gave an explanation of section 119 of the MMPA and how it 
authorizes co-management with Alaska Native Organizations. He used co-management 
agreements regarding sea otters, polar bears and walrus to provide examples of how co-
management had worked to solve issues related to ESA listing and other marine mammal 
management issues. Charles also talked about the tagging and marking projects that 
occurred under co-management agreements.

 Barbara Mahoney, a biologist for the National Marine Fisheries Service followed 
Charles as a presenter. Barbara’s presentation was on co-management of marine 
mammals within NMFS. Barbara’s presentation included a paper listing the numerous 
marine mammal co-management organizations NMFS is involved with. Barbara provided 
information on how the ESA process works within NMFS. She also talked about how 
federal funding works within NMFS and about the umbrella co-management agreement 
NMFS and FWS have with IPCOMM.

 Patty Brown-Schwalenberg, Executive Director, Chugach Regional Resources 
Commission was the third presenter. Patty spoke about her co-management experiences 
with the Alaska Migratory Bird Co-Management Council and other co-management 
organizations she has been a part of in the lower 48. Patty explained the differences 
in legal footing and tribal hunting and fishing rights in Wisconsin where she is a tribal 
member and has worked for her tribe in co-management situations. Patty has been 
working in Alaska on marine mammal and migratory bird co-management issues 
for many years and was able to compare the legal and practical applications of co-
management in these various contexts. Patty explained how important it is to have 
adequate funding for tribal governments involved in co-management. Patty also talked 
about how the different responsibilities of the ANCSA corporations and tribes form a 
good basis for them to get together and develop a process for involvement in natural 
resource management.

 Joseph Spaeder, Ph.D, and Research Coordinator for the AYK Sustainable 
Salmon Initiative, was the next panelist. Joe’s talk was about fundamental principles 
for successful tribal fish and wildlife co-management. He prepared a power point 
presentation. Joe pointed out several conditions for building durable co-management 
organizations: the nature of the resource (must lend itself well to co-management); the 
nature of the communities; the nature of the co-management agreement; and the nature of 
the governmental partner (culture of the agency). Joe talked about the different functions 
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of co-management regimes and how there are many models for success. He also talked 
about formal versus informal co-management organizations and how informal ones may 
sometimes work as well as those formally chartered by law - and how those formally 
chartered by law can be failures because of the nature of the resource, parties or other 
factors. 

 Larry Merculieff, a long-standing advocate for tribal co-management was the final 
panelist. His talk was on his experiences with co-management through the years in Alaska 
and how it has evolved. Larry also focused on what the next steps should be to better 
incorporate Alaska tribes, and their ways of knowing and managing, as real partners in 
management. He stressed that Alaska Native people must seek to fulfill their missions 
and values through co-management – not the agency’s mission. Larry talked about how 
co-management organizations can be controlled through funding and how his original 
involvement with the Indigenous People’s Council on Marine Mammals (IPCOMM) 
was to try and move to a place where IPCOMM and Alaska Native Organizations had 
more control of funding issues. Larry talked about the inherent conflict between single 
species management agreements and the Native view of nature and management. He 
talked about the conflict between the agencies’ mandate to make decisions on the best 
available science – meaning western science and its linear, number based approach 
- versus the Native partners’ traditional way of knowing based on connections in the 
environment. Larry pointed out that co-management must evolve in a way that these 
issues are recognized and respected. Larry also talked about how important it is that there 
be a process that follows culturally appropriate protocols. He pointed out that there must 
be some accountability – annually at least – to discern if the goals of the co-management 
agreement are being met. 

 A question and answer session followed the panel. Pat Norman asked the agencies 
about cooperative versus co-management agreements for marine mammals. Barbara and 
Charlie explained the cooperative agreement for co-management language of section 
119 of the MMPA. There was discussion about MOUs between tribes and agencies. 
Larry explained that MOUs could be used to further define points in a co-management 
agreement. There was a comment that Native goals for co-management must be better 
defined in co-management agreements. There was discussion about over population of 
sea otters in some parts of Alaska and how to deal with that issue. Larry suggested going 
to the elders first and then implementing their advice.

WORKSHOP RECOMMENDATIONS

 After the third panel the participants and many of the panelists divided into groups 
of about eight participants per group to discuss the information that had been presented 
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and their experiences with tribal consultation and co-management. The groups were 
asked to keep notes of their discussion and to provide some recommendations to share 
with the full group after the break-out session.  The break-out session lasted about 45 
minutes. Within each group, individual participants voiced recommendations, which 
were then discussed, modified and recorded by the group. These recommendations were 
then passed forward by the group to the main body upon reconvening. As there was no 
formal vote on each recommendation, the presence of a recommendation on the lists 
below should not be interpreted to imply that every member of the group agreed with the 
recommendation. 
 

Recommendations Reported from Group One:

 •  Agencies should hold meetings in regional rural centers – travel is expensive and 
many cannot get to Anchorage and other urban places.

 •  There should be equal representation of Alaska Natives on all boards and 
organizations that make decisions about fish and wildlife management.

 •  Agencies should make an effort to consult and work with tribes and communities 
to adequately plan for meetings. The subsistence timeframe for hunting, fishing 
and gathering should be respected when planning times for meetings. 

 •  More agency personnel should make themselves available for community 
meetings.

 •  Meetings are often rushed. Alaska Natives like to take their time and let ideas 
and consensus unfold. 

 •  If there is a death in the community, the village may not be able to attend 
meetings. 

 •  Traditional beliefs sometimes clash with western science harvest reporting 
requirements. People often do not want to announce when they are going hunting 
to take a certain animal. Traditional beliefs are forced out.

 •  Agencies and Alaska Native Organizations (ANOs) should be inclusive and 
include elders, experts, hunters, fishers and gatherers.

 •  Agencies should appoint a point person who the villages can contact if they have 
concerns or questions.

 •  Agencies should not assume that stewardship and management of resources is 
not in place before the agency arrives in the village. Sometimes people do not 
want to talk about the practices that have traditionally been in place.

 •  There should be a tribal organization that facilitates tribal consultation with the 
agencies throughout the state and there should be spokespeople appointed by the 
tribes to make sure that tribal positions taken in consultation are heard.

 •  Traditional ways of knowing such as valuing the contribution of the animal 
should be valued along with western science.

 •  There should be an opportunity for tribal leaders statewide to gather to discuss 
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consultation and other issues. After the tribal leaders meeting, the agencies 
should be called in to hear the tribal leaders recommendations and discuss them. 
Agencies should not develop recommendations on tribal consultation and other 
tribal issues without this kind of process. 

 •  There should be a statewide Alaska Native Fish and Wildlife Commission to 
help coordinate and unify the different tribal and Alaska Native management 
organizations and efforts in the State, and to help ensure that there is not a 
piecemeal approach to these issues. This organization could facilitate tribal 
consultation statewide.

Recommendations Reported from Group Two:

 •  Co-management organizations should look to Community Development Quota 
groups and other parts of the fishing industry for funding.

 •  Agency enforcement officers should be involved in co-management discussions 
and at the table for issues related to enforcement. This will lead to better 
understanding and cooperation and lift the bad rap enforcement sometimes 
encounters.

 •  On St. Paul, the hunters and others work directly with biologists, managers and 
enforcement. They can go directly to the appropriate person and this works better 
than having an agency point person because it can sometimes be a lot of work to 
eventually get to the person you need to talk to through a point person.

 •  Each region, tribe or group may have their own approach to co-management. The 
agencies should remain flexible in their approach.

Recommendations Reported from Group Three:

 •  The term “subsistence” should be changed to “traditional harvest and gathering.”
 •  Tribes should have direct management authority. Tribes have a long history of 

marine mammal management and self-regulation.
 •  The process for management should start from the ground up – at the local level 

– then to the regional level and on to statewide. 
 •  Co-management agreements should cover more areas and can do so through an 

MOU/MOA.
 •  Alaska Native Regions are dealing with many issues involving the ocean 

environment and marine mammals. There should, therefore, be regional funding 
through compacting for multi-species co-management of the region’s oceans, 
lands, rivers and fish and wildlife resources. The regions can then determine for 
themselves the priority needs for the funding. This will give the regions more of 
an equal standing with the agencies because they will not be dependent on the 
agencies for funding and setting priorities.
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 •  The federal agencies should develop and provide clear guidelines and criteria 
for ANOs and regions regarding how to successfully create co-management 
agreements.

 •  The agencies should provide information on the similarities and differences 
between NMFS and the FWS regarding implementation of section 119 MMPA 
co-management agreements.

 •  The issue of requiring a certain quantum of Alaska Native blood to be eligible 
to hunt marine mammals needs to be addressed – it is not going away.  The 
agencies should consider using living memory of the traditional harvest rather 
than blood quantum.

Recommendations Reported from Group Four:

 •  Enforcement should be included in co-management agreements. Agencies seem 
to be unwilling to give up any enforcement authority. There should be a pilot 
project with a willing and capable tribe for enforcement.

 •  There is not a one size that fits all approach that will work for co-management in 
Alaska because things vary from region to region. 

 •   It will take traditional knowledge as well as western science to make sure the 
resources are sustained. Proper blending of the traditional way of knowing with 
western science can be reached with good communication between the tribes and 
agencies.

 •  The Bethel region would be a good place for an enforcement pilot project.
 • Use VPSO’s for enforcement of wildlife management.
 

Recommendations Reported from Group Five:

 •  The tribal perspective must be a central part of co-management. Tribes must be 
involved in a regular basis and the tribal perspective must be on the table. 

 •  There should be a definition of government-to-government relationship and 
consultation with tribes. The tribes should define this, and there should be a 
federal agency definition to help determine how to move forward.

 •  The sea otter population is growing beyond sustainable levels in some regions 
and the question was asked whether co-management groups have authority to 
effectively manage for this over-population. 

 •  Co-management agreements should be addressed and re-authorized independent 
of any cooperative agreement or funding mechanism. If the funding is 
discontinued, the responsibility to co-manage with the tribes or ANO should 
remain in place. 

 •  Artisans are bottlenecked with all the agency regulations they have to deal 
with. Their hands are being tied. In Southeast, for example, there are so many 
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sea otters, but artisans are afraid to take them and use the pelts because of the 
regulations. More opportunities must be made for artisans.

 •  Create an endowment fund for co-management and the environment from oil and 
gas leasing sales and other such commercial activities in the regions.

 •  There was a quote for the youth from Dr. Sobeloff – “Take care of the Elder you 
are going to become.” 

Closing of the Workshop

 Lianna Jack made closing remarks. She thanked the participants for their attention 
and their willingness to engage in the group discussion and to make recommendations.
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ACRONYMS AND COMMON TERMS

ANCSA: Alaska Native Claims Settlement Act, enacted in 1971 intended to resolve 
aboriginal land claims in Alaska. 

ANILCA: Alaska National Interest Lands Conservation Act signed into law in 1980. 
ANILCA included Title VIII, which provides protections for Alaska subsistence in 
federal law, with certain exceptions, such as marine mammals.  

ANO: Alaska Native Organization. Section 119 of the MMPA provides for cooperative 
agreements to be entered into between ANOs and federal agencies for the co-management 
of subsistence uses of marine mammals. 

ESA: Endangered Species Act, enacted in 1973. It provides for the conservation of 
endangered and threatened species of fish, wildlife, and plants, and for other purposes.

MMC: Marine Mammal Commission. The MMC is an independent federal agency that 
provides oversight and recommendations to other federal agencies on marine mammal 
issues and policies. 

MMPA: Marine Mammal Protection Act, enacted in 1972 

MBTA Protocol Amendment: Migratory Bird Treaty Act. The Migratory Bird Treaty 
Act Protocol Amendment of 1996 called for the legalization of the subsistence harvest 
of migratory birds and eggs in the spring and summer, and called for the meaningful 
involvement of Alaska Natives in harvest management decisions. 

NEPA: National Environmental Policy Act, enacted in 1969. NEPA is one of the first 
environmental laws. It promotes the enhancement of the environment and establishes the 
President’s Council on Environmental Quality. 

NMFS: National Marine Fisheries Service, under the Department of Commerce. NMFS 
is charged with management of all cetaceans and pinnipeds (except walrus). NMFS is 
also charged with the management of federal fisheries and conserving marine habitat. 

USFWS: U. S. Fish & Wildlife Service, under the Department of Interior. USFWS is 
charged with the management of sea otters, walrus, polar bear and manatee.
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ALASKA NATIVE EXEMPTIONS

MMPA Section 101(b) states: (16 U.S.C. 1371) 
Exemptions for Alaskan Natives ...

  “Except as provided in section 1379 of this title, the provisions of this chapter 
shall not apply with respect to the taking of any marine mammal by any Indian, 
Aleut, or Eskimo who resides in Alaska and who dwells on the coast of the North 
Pacific Ocean or the Arctic Ocean if such taking - 

 “(1) is for subsistence purposes; or 

  “(2) is done for purposes of creating and selling authentic native articles of 
handicrafts and clothing: Provided, That only authentic native articles of 
handicrafts and clothing may be sold in interstate commerce: And provided 
further, That any edible portion of marine mammals may be sold in native 
villages and towns in Alaska or for native consumption. For the purposes of 
this subsection, the term ‘’authentic native articles of handicrafts and clothing’’ 
means items composed wholly or in some significant respect of natural materials, 
and which are produced, decorated, or fashioned in the exercise of traditional 
native handicrafts without the use of pantographs, multiple carvers, or other mass 
copying devices. Traditional native handicrafts include, but are not limited to 
weaving, carving, stitching, sewing, lacing, beading, drawing and painting; and 

 “(3) in each case, is not accomplished in a wasteful manner.”

Endangered Species Act Section 10(e):

 (e) ALASKA NATIVES.-

  (1) Except as provided in paragraph (4) of this subsection the provisions of 
this Act shall not apply with respect to the taking of any endangered species or 
threatened species, or the importation of any such species taken pursuant to this 
section, by-

     (A) any Indian, Aleut, or Eskimo who is an Alaskan Native who resides in 
Alaska; ...

     (B) ...Non-edible byproducts of species taken pursuant to this section may 
be sold in interstate commerce when made into authentic native articles of 
handicrafts and clothing; ...
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  (2) Any taking under this subsection may not be accomplished in a wasteful 
manner.

 (3) As used in this subsection-
   (i) The term “subsistence” includes selling any edible portion of fish or 

wildlife in native villages and towns in Alaska for native consumption 
within native villages or towns; and 

   (ii) The term “authentic native articles of handicrafts and clothing” 
means items composed wholly or in some significant respect to natural 
materials, and which are produced, decorated or fashioned in the exercise 
of traditional native handicrafts without the use of pantographs, multiple 
carvers, or other mass copying devices. Traditional native handicrafts 
include, but are not limited to, weaving, carving, stitching, sewing, lacing, 
beading, drawing, and painting.

 
  (4) Notwithstanding the provisions of paragraph (1) of this subsection, whenever 

the Secretary determines that any species of fish or wildlife which is subject 
to taking under the provisions of this subsection is an endangered species or 
threatened species, and that such taking materially and negatively affects the 
threatened or endangered species, he may prescribe regulations upon the taking of 
such species by any such Indian, Aleut, Eskimo, or non-native Alaskan resident 
of an Alaskan native village. Such regulations may be established with reference 
to species, geographical description of the area included, the season for taking, 
or any other factors related to the reason for establishing such regulations and 
consistent with the policy of this Act. Such regulations shall be prescribed after 
a notice and hearings in the affected judicial districts of Alaska and as otherwise 
required by section 103 of the Marine Mammal Protection Act of 1972, and shall 
be removed as soon as the Secretary determines that the need for their impositions 
has disappeared.
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SECTION 119 OF THE MARINE MAMMAL PROTECTION ACT

Marine Mammal Cooperative Agreements in Alaska
16 U.S.C. 1388

Sec. 119. (a) IN GENERAL. - The Secretary may enter into cooperative agreements
with Alaska Native organizations to conserve marine mammals and provide co-management
of subsistence use by Alaska Natives.
 (b)   GRANTS. - Agreements entered into under this section may include grants to Alaska 

Native organizations for, among other purposes-
  (1) collecting and analyzing data on marine mammal populations;
  (2) monitoring the harvest of marine mammals for subsistence use;
  (3)  participating in marine mammal research conducted by the Federal 

Government, States, academic institutions, and private organizations; and
  (4)  developing marine mammal co-management structures with Federal and State 

agencies.
 (c)  EFFECT OF JURISDICTION. - Nothing in this section is intended or shall be 

construed-
  (1)  as authorizing any expansion or change in the respective jurisdiction of 

Federal, State, or tribal governments over fish and wildlife resources; or
  (2)  as altering in any respect the existing political or legal status of Alaska 

Natives, or the governmental or jurisdictional status of Alaska Native 
communities or Alaska Native entities.

 (d)  AUTHORIZATION OF APPROPRIATIONS. - There are authorized to be 
appropriated for the purposes of carrying out this section-

  (1)  $1,500,000 to the Secretary of Commerce for each of the fiscal years 1994, 
1995, 1996, 1997, 1998, and 1999; and

  (2)  $1,000,000 to the Secretary of the Interior for each of the fiscal years 1994, 
1995, 1996, 1997, 1998, and 1999. The amounts authorized to be appropriated 
under this subsection are in addition to the amounts authorized to be 
appropriated under section 116.
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How do Tribes and Alaska Native Co-management Organizations Participate in the Federal and State Process for Regulation of Fish, 
Wildlife and Marine Mammals: What is Working, What is Not, and Recommendations for Moving Forward

Appendix 1: Workshop Agenda

FEBRUARY 11, 2011 WORKSHOP AGENDA

8:30 AM – 10:00 AM: OPENING REMARKS & FIRST PANEL, INFORMAL 
RULEMAKING

  • Welcome & Opening remarks: Lianna Jack, Executive Director, TASSC
	 •	Workshop	and	Panel	Introductions:		John	Sky	Starkey

  The first panel will focused on a presentation of issues related to state and federal 
informal rule-making, including petitions for rule making, APA requirements for 
notice and comments, the process for emergency regulations, and the requirements 
and scope of judicial review.  The panel includes information about the rule 
making and regulatory process employed by several federal and state agencies 
involved in the management of fish and wildlife resources in Alaska. It also 
includes information about tribal consultation related to federal regulation of 
subsistence uses of fish, wildlife and marine mammals. 

Panel Members:

  Samuel	Fortier,	J.	D.,	Partner	in	the	law	firm	of	Fortier	and	Mikko: The 
federal informal rule-making process, notice and comment requirements; petitions 
for rule making: emergency regulations; and basic judicial review requirements 
such as exhaustion.

  North	Pacific	Fisheries	Management	Council	Staff:  The North Pacific Fishery 
Management Council regulatory process and the interaction of the Council 
process with the management of marine mammals on issues such as ESA listings, 
habitat, etc.

 
  Polly	Wheeler,	Deputy	Assistant	Regional	Director,	Office	of	Subsistence	

Management: The federal subsistence board rule-making process, including 
Special Action Requests and Requests for Reconsideration and emergency 
regulations.

  Alaska	Board	of	Fish	and	Game	Staff: The state board rule-making process 
including the role of local advisory committees. 

  Crystal	Leonetti,	Alaska	Native	Affairs	Specialist,	U.S.	Fish	and	Wildlife	
Service: The role of tribal consultation in the federal rulemaking process, 
existing Executive Orders and policy and changes being enacted by the Obama 
administration.

How do Tribes and Alaska Native Co-management Organizations Participate in the Federal and State Process for Regulation of Fish, 
Wildlife and Marine Mammals: What is Working, What is Not, and Recommendations for Moving Forward
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10:00 AM – 10:20 AM: BREAK

10:20 AM- 12 PM: SECOND PANEL, FORMAL FEDERAL RULEMAKING

  The Second Panel will focus on presentation of issues related to formal 
federal rulemaking which involves administrative judges and hearings, with 
an emphasis on marine mammal subsistence management and subsistence 
regulation under the Endangered Species Act (ESA). The panel will 
also provide information about how the National Environmental Policy 
Act effects federal management actions, the role of the Marine Mammal 
Commission in marine mammal management, and how several federal 
agency policy directives impact the role of tribes in the federal management 
process.

Panel Members:

  Mike	Gosliner,	J.D.,	General	Counsel	for	the	Marine	Mammal	
Commission,	and	Vera	Metcalf,	Special	Advisor	on	Native	Affairs	for	
the	Commission: The role of the MMC in the management of marine 
mammals and how the Commission interacts with Alaska Native co-
management organizations; the administrative process for depletion findings 
under the MMPA and formal rulemaking after a depletion finding when it is 
necessary to restrict subsistence takings.  

  Brian	Litmans,	J.D.,	Senior	Staff	Attorney,	Trustees	for	Alaska: The 
Endangered Species Act process and its application to marine mammal 
subsistence management. 

  Izetta	Chambers,	J.D.,	Assistant	Professor,	University	of	Alaska	
Fairbanks,	Alaska	Sea	Grant	Marine	Advisory	Program: How the 
National Environmental Policy Act fits within the federal administrative 
process.

  John	Sky	Starkey,	J.D.,	Attorney	at	Law	specializing	in	tribal	hunting	
and	fishing	issues: The effect of Secretarial Orders, Federal Agency Policy 
Directives and other such agency enactments on tribal involvement in 
hunting, fishing and marine mammal management.

12:00 PM – 1:15 PM:  LUNCH	(on	your	own)

How do Tribes and Alaska Native Co-management Organizations Participate in the Federal and State Process for Regulation of Fish, 
Wildlife and Marine Mammals: What is Working, What is Not, and Recommendations for Moving Forward
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How do Tribes and Alaska Native Co-management Organizations Participate in the Federal and State Process for Regulation of Fish, 
Wildlife and Marine Mammals: What is Working, What is Not, and Recommendations for Moving Forward

Appendix 1: Workshop Agenda

1:15	PM	–	3:00	PM:	THIRD	PANEL,	CO-MANAGEMENT	PERSPECTIVES

  The third panel will present on the fundamentals of successful co-management, and 
examples of co-management experiences in Alaska and other states and countries.  This 
panel will include the perspective of the federal agencies in Alaska that are engaged in 
marine mammal co-management.  

Panel Members:

  Charles	Hamilton,	Biologist,	U.S.	Fish	and	Wildlife	Service:  Co-management of 
marine mammals within the FWS; how it works and how it is working. 

  Barbara	Mahoney,	Biologist,	National	Marine	Fisheries	Service: Co-management of 
marine mammals within the NMFS; how it works and how it is working. 

  Patty	Brown-Schwalenberg,	Executive	Director,	Chugach	Regional	Resources	
Commission: Co-management experiences with the Alaska Migratory Bird Co-
Management Council and other co-management organizations; and experiences with 
tribal involvement in resource management decisions in Alaska – what is working and 
what is not working.

  Joseph	Spaeder,	Ph.D,	Research	Coordinator,	The	AYK	Sustainable	Salmon	
Initiative: Fundamental principles for successful tribal fish and wildlife co-management 
including a description of different successful co-management models throughout North 
America and beyond.

  Larry	Merculieff,	long-standing	advocate	for	tribal	co-management: Tribal co-
management in Alaska and beyond, a discussion of Alaska Native co-management 
of marine mammals and other tribal co-management organizations in Alaska and 
other places, co-management opportunities in Alaska, and a view of how current co-
management efforts are working.

3:00 PM – 3:20 PM: BREAK

3:20 PM – 4:10 PM: BREAKOUT GROUPS

  Divide into groups and discuss experiences with tribal and co-management involvement 
in fish and wildlife management and what is working and not working; discuss 
opportunities for tribes and co-management organizations to be more effective in their 
involvement with state and federal agencies in resource management decisions. 

4:10	PM	–	5:00	PM:	RECONVENE	&	CLOSING	REMARKS

  Come back together as a large group and get reports from break-out groups about their 
ideas and discussions.  Open the floor up for a general discussion and question and 
answer session.  Strive for consensus on a few concise recommendations.

Closing remarks: Lianna Jack

How do Tribes and Alaska Native Co-management Organizations Participate in the Federal and State Process for Regulation of Fish, 
Wildlife and Marine Mammals: What is Working, What is Not, and Recommendations for Moving Forward
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Appendix 2: Workshop Material Index

INDEX

MATERIALS FOR FEBRUARY 11, 2011 TASSC 
FORUM

ON THE FEDERAL ADMINISTRATIVE 
PROCESS AND THE ROLE OF TRIBES AND CO-

MANAGEMENT ORGANIZATIONS

TAB ONE:

 1.  Federal Rule Making Process - Compiled by Aleria Jensen, 
NMFS

 2.  The Informal Rulemaking Process - Department of 
Transportation

 3.  Federal Administrative Law - Duke University School of Law

TAB TWO:

 1. Navigating the North Pacific Council Process - NOAA
 2.  Rural Community Outreach Committee Meeting Report, 

August 12, 2009 - NPFMC

TAB THREE:

 1.  Description of the Federal Subsistence Board and Office of 
Subsistence Management; Public Participation; Special Action 
Requests; Sample of Wildlife Regulatory Proposal; Description 
of Regional Advisory Councils

 2.  Federal Regulations for the Structure and Process of the 
Federal Subsistence Board and Regional Advisory Councils - 
50- C.F.R. § § 100.4-19

 3.  Alaska Boards of Game and Fisheries; Flow Chart of the Board 
Regulatory Process; Long-Term meeting Cycle of the Board of 
Fisheries

TAB FOUR:

 1.  Executive Order 13175, Consultation and Coordination with 
Indian Tribal Governments
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Appendix 2: Workshop Material Index

 2.  U.S. Department of Commerce Plan to Develop a Tribal 
Consultation and Coordination Policy Implementing 
Executive Order 13175, February 2010

 3.  Department of Interior - Alaska, Policy on Government-to-
Government Relations with Alaska Native Tribes

 4.   The Native American Policy of the U.S. Fish & Wildlife 
Service

 5.  List of Federal Consultation Statutes, Orders, Regulations, 
Policies, Manuals, Protocols, and Guidance, January 2009 
- White House Indian Affairs Executive Working Group, 
Consultation and Coordination Advisory Group

TAB FIVE:
 
 1.  Role of the Marine Mammal Commission - Mike Gosliner, 

General Counsel, MMC
 2.  Formal Rulemaking Under the Marine Mammal Protection 

Act - Mike Gosliner, General Counsel, MMC
 3.  The Marine Mammal Protection Act; selected provisions - 

definition of “depletion” and “Alaska Native Organization”, 
cultural exchange of marine mammal parts by Alaska 
Natives, exemption for Alaska Natives, marine mammal 
cooperative agreements in Alaska, and the Polar Bear 
Agreement and the Commission

 4.  Record of Decision - Cook Inlet Beluga Whale Subsistence 
Harvest Final Supplemental Environmental Impact 
Statement - NMFS, 1-7

TAB SIX: 

 1.  Endangered Species Act - selected provisions - exemption 
for taking by Alaska Natives

 2.  Secretarial Order No. 3225 - Endangered Species Act and 
Subsistence uses in Alaska (Supplement to Secretarial 
Order 3206), U.S. Department of the Interior

 3.  The Endangered Species Act and Subsistence Harvest Fact 
Sheet - Trustees for Alaska

 4.  Standard Operating Procedures - Government-to-
Government Relations with Alaska Natives in Regard to 
the Endangered Species Act - USFWS
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Appendix 2: Workshop Material Index

TAB SEVEN:

 1.   The Marine Mammal Protection Act (MMPA) and the 
National Environmental Policy Act (NEPA) - Izetta 
Chambers, Assistant Professor, UAF Alaska Sea Grant 
Marine Advisory Program

 2.  A Citizen’s Guide to the NEPA, Having Your Voice 
Heard - Council of Environmental Quality

TAB EIGHT:

 1. A Framework for Co-management in Alaska - USFWS
 2.  The Alaska Sea Otter and Steller Sea Lion Commission, 

2006 Planning Session
 3.  Alaska Harbor Seal Co-management Action Plan, 2001 

with NMFS
 4.  Agreement between the Aleut Marine Mammal 

Commission and the National Marine Fisheries Service
 5.  Agreement between the National Marine Fisheries 

Service and the Alaska Beluga Whale Committee for the 
Co-management of the Western Alaska Beluga Whale 
Population

 6.  Cooperative Agreement between the National Oceanic 
and Atmospheric Administration and the Alaska Eskimo 
Whaling Commission, as amended 2003

 7.  Agreement between the Aleut Community of St. Paul 
Island and the National Marine Fisheries Service

 8.  Agreement between the National Marine Fisheries 
Service and the Cook Inlet Marine Mammal Council for 
the Co-management of the Cook Inlet Stock of Beluga 
Whale

 9.  Memorandum of Agreement for Negotiation of Marine 
Mammal Protection Act Section 119 Agreements among 
the U.S. Department of Commerce, National Marine 
Fisheries Service, U.S. Department of Interior, Fish and 
Wildlife Service and Indigenous People’s Council for 
Marine Mammals, October 30 2006

 10.  Protocol Amending the 1916 Convention for the 
Protection of Migratory Birds
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Appendix 3: Presentation by Chris Oliver -  Overview of the North Pacific Fisheries Management Council
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Appendix 3: Presentation by Mike Gosliner - The Role of the Marine Mammal Commission: 
Co-management and Rulemaking 

Co-Management and 
Rulemaking 

Presented to the TASSC Workshop 

By Michael Gosliner, General Counsel, Marine Mammal Commission 

February 11, 2011 

Role of the Marine Mammal 
Commission 
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Appendix 3: Presentation by Brian Litmans - The Endangered Species Act and Subsistence Harvest
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Appendix 3: Presentation by Brian Litmans - The Endangered Species Act and Subsistence Harvest
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Appendix 3: Presentation by Izetta Chambers - Marine Mammal Protection Act (MMPA) 
and National Envionmental Policy Act (NEPA)
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Appendix 3: Presentation by Izetta Chambers - Marine Mammal Protection Act (MMPA) 
       and National Envionmental Policy Act (NEPA)
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Appendix 3: Presentation by Charles Hamilton - Fundamentals of Successful Co-management:  
Experiences in Alaska
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Appendix 3: Presentation by Charles Hamilton - Fundamentals of Successful Co-management:  
Experiences in Alaska
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Appendix 3: Presentation by Charles Hamilton - Fundamentals of Successful Co-management:  
Experiences in Alaska
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Appendix 3: Presentation by James Spaeder - Building Durable Partnerships: 
Design Principles for Successful Co-management

Joseph Spaeder 
AYK Sustainable Salmon Initiative/  
Bering Sea Fishermen’s Association 
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Board of Commissioners
Margaret Roberts, Chair
Jeff Peterson
Kodiak Region

Patrick Norman, Vice-Chair
Mark King
Chugach Region

Helen Chythlook, Secretary
Patrick Kosbruk
Bristol Bay Region

O. Patricia Lekanoff-Gregory, Treasurer
Aleutian/Pribilof Island Members

John Crawford
Lillian Elvsaas
Cook Inlet Region

George Ramos
Gloria Frank
Southeast Region

The 
Alaska 
Sea Otter and 
Steller Sea Lion 
Commmission

PO Box 142
Old Harbor, AK 99643

Voice: 907-286-2377 
Fax: 907-286-9249

www.seaotter-sealion.org
tassc@seaotter-sealion.org


