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The Endangered Species Act and Subsistence Harvest Fact Sheet 
 

What is the purpose of the Endangered Species Act (ESA)? 

The ESA is a federal law passed in 1973 to protect plant and animal species from extinction as a 

"consequence of economic growth and development untempered by adequate concern and 

conservation."  16 U.S.C. § 1531(a)(1).  The Act provides “a means whereby the ecosystems 

upon which endangered and threatened species depend may be conserved”; creates a “program 

for the conservation of endangered and threatened species”; and takes those “steps necessary to 

conserve endangered and threatened species.”  16 U.S.C. § 1531(b).  Simply put, the ESA's 

primary goal is to prevent the extinction of plants and animals that have low, and quickly and 

steadily declining populations, and to recover and maintain those populations by removing or 

lessening threats to their habitat and survival. 
 

What does the ESA require of federal agencies? 

The ESA is administered by the U.S. Fish and Wildlife Service (FWS) and the National Marine 

Fisheries Service (NMFS).  Species may be listed by these agencies as “threatened” or 

“endangered” based on the danger of extinction.  All federal agencies then must ensure that any 

actions they take do not “jeopardize” any listed species, which means that the agency’s decision 

cannot result in further decline of the population.  To ensure that their actions do not 

“jeopardize” listed species, agencies will consult with either the FWS or NMFS. 
 

What does the ESA require of private parties? 

The ESA prohibits the “take” of endangered or threatened species.  “Take” includes the “harm” 

or “harassment” of a listed species.  16 U.S.C. § 1532(19).  “Harm” includes any act which 

actually kills or injures a listed species, as well as any act that may modify or degrade habitat 

that impacts essential behavioral patterns of the species.  50 C.F.R. § 17.3.  Harm also includes 

modification or degradation of habitat that actually kills or injures a listed species by 

significantly impacting essential behavioral patterns, including breeding, feeding, or sheltering.  

Id.  “Harassment” is defined as an act or omission that may injure a listed species by annoying it 

to such an extent as to significantly disrupt normal behavioral patterns, such as breeding, feeding 

or sheltering.  Id.  Private entities can get an “incidental take permit” to allow the “take” of listed 

species incidental to otherwise lawful activities. 
 

Can Alaska Natives continue with subsistence harvest if an animal is listed under the ESA? 

Yes.  Section 10 of the ESA provides an exception to the “take” prohibition for Alaska Natives 

where take is primarily for subsistence purposes.  16 U.S.C. § 1539(e). 
 

Can subsistence harvest be regulated or limited? 

Yes.  The Secretary must go through formal rulemaking, providing notice and a full evidentiary 

hearing before an Administrative Law Judge.  In that hearing, the Secretary must show that the 

subsistence harvest of species listed under the ESA “materially and negatively affects the 

threatened or endangered species.”  16 U.S.C. § 1539(e)(4).  The Secretary must provide 

“substantial evidence,” which is a high standard, to show that the regulation is necessary.  This 

process also requires the Secretary to consult with Alaska Natives. 
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Has subsistence harvest ever been limited under the ESA? 

No.  While the regulation of the subsistence harvest of several ESA-listed species has occurred, 

such regulations have not been under the ESA.  For example, before the Cook Inlet beluga whale 

was listed under the ESA, subsistence harvest was halted by an act of Congress in 1999.  In 

2008, also before the listing, NMFS regulated the Cook Inlet beluga whale subsistence harvest 

under the Marine Mammal Protection Act.   
 

 

Key ESA provisions: Section 1539 – Exceptions 
 

 

16 U.S.C. § 1539(e)(1): 

[T]he provisions of this chapter shall not apply with respect to the taking of any endangered or 

threatened species, or the importation of any such species taken pursuant to this section, by – 

(A) any Indian, Aleut, or Eskimo who is an Alaskan Native who resides in Alaska; or 

(B) any non-native permanent resident of an Alaskan native village; 

if such taking is primarily for subsistence purposes.  Non-edible byproducts of species taken 

pursuant to this section may be sold in interstate commerce when made into authentic native 

articles of handicraft and clothing; except that the provisions of this subsection shall not apply to 

any non-native resident of an Alaskan native village found by the Secretary to be not primarily 

dependent upon the taking of fish and wildlife for consumption or for the creation and sale of 

authentic native articles of handicrafts and clothing. 
 

16 U.S.C. § 1539(e)(2): 

Any taking under this subsection may not be accomplished in a wasteful manner. 
 

16 U.S.C. § 1539(e)(3)(i): 

The term “subsistence” includes selling any edible portion of fish or wildlife in native villages 

and towns in Alaska for native consumption within native villages or towns. 
 

16 U.S.C. § 1539(e)(3)(ii): 

The term “authentic native articles of handicrafts and clothing” means items composed wholly or 

in some significant respect of natural materials, and which are produced, decorated, or fashioned 

in the exercise of traditional native handicrafts without the use of pantographs, multiple carvers, 

or other mass copying  devices. Traditional native handicrafts include, but are not limited to, 

weaving, carving, stitching, sewing, lacing, beading, drawing, and painting. 
 

16 U.S.C. § 1539(e)(4): 

Notwithstanding the provisions of paragraph (1) of this subsection, whenever the Secretary 

determines that any species of fish or wildlife which is subject to taking under the provisions of 

this subsection is an endangered species or threatened species, and that such taking materially 

and negatively affects the threatened or endangered species, he may prescribe regulations 

upon the taking of such species by any such Indian, Aleut, Eskimo, or non-Native Alaskan 
resident of an Alaskan native village. Such regulations may be established with reference to 

species, geographical description of the area included, the season for taking, or any other factors 

related to the reason for establishing such regulations and consistent with the policy of this 

chapter. Such regulations shall be prescribed after a notice and hearings in the affected judicial 

districts of Alaska and as otherwise required by section 1373 of this title, and shall be removed 

as soon as the Secretary determines that the need for their impositions has disappeared. 


