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What is the Marine Mammal Commission? 

The Marine Mammal Commission is an independent federal agency created under the 
Marine Mammal Protection Act (MMPA) to oversee implementation of the Act and related 
statutes concerning marine mammals. The Commission consists of 3 Commissioners appointed 
by the President and confirmed by the Senate, a 9-member Committee of Scientific Advisors on 
Marine Mammals, a full-time staff of about 12 employees, and a Special Advisor on Native 
Affairs. The Commission is not a regulatory agency, but makes recommendations to other 
agencies with regulatory authority on actions, programs, and policies affecting marine mammals. 
Before making recommendations, the Commission it required to consult with its Committee of 
Scientific Advisors. 

All recommendations of the Commission are matters of public record and, along with 
other information about the Commission and reports it publishes, can be found at 
www.mmc.gov.  

Commission Duties under the MMPA 

Section 202 of the MMPA sets forth seven duties of the Commission.  Among these 
are— 

• conducting a continuing review of the condition of marine mammal stocks, of methods 
for their protection and conservation, of research program under the Act, and of all 
applications for research, public display, and enhancement permits; 

• recommend to the Secretaries of Commerce and the Interior and other federal officials 
such steps as it deems necessary or desirable for the protection and conservation of 
marine mammals; 

• recommend to the Secretaries of Commerce and the Interior revisions to the list of 
endangered and threatened species under the Endangered Species Act; 

• recommend to the Secretaries of Commerce and the Interior, other federal officials, and 
Congress additional measures it deems necessary or desirable to further the policies of 
the Act, including provisions for the protection of the Indians, Eskimos, and Aleuts 
whose livelihood may be adversely affected by actions taken under the Act. 

Other responsibilities relate to research and international programs. 

Other agencies are not obligated to follow the Commission’s recommendations, but if 
they do not, they are required to provide the Commission with a timely and detailed explanation 
of the reasons why the recommendations were not followed or adopted.  

The Commission’s Role in Rulemaking 

 The Commission engages in regulatory programs in various ways. Sometimes it 
recommends that other agencies publish regulations to implement the Act’s provisions. Other 
times it responds to proposals generated by the agencies or recommended by stakeholders.  



Informal (notice and comment) rulemaking: The Commission generally comments on advance 
notices of proposed rulemaking and proposed rules concerning marine mammals. It also may 
work with the agencies to develop such proposals prior to publication. Among the regulations we 
routinely comment on are general implementing regulations under the MMPA, endangered or 
threatened species listings, depletion determinations, and incidental take regulations. 

Formal (adjudicatory) rulemaking: The MMPA requires formal rulemaking procedures in 
limited instances, including regulation of subsistence hunting by Alaska Natives. Such 
rulemakings are rarely conducted, but may limit the number of animals that can be taken, the 
age, sex, or size of those animals, or the season, manner, or location in which animals may be 
taken. Section 103 governs formal rulemaking under the Act and requires consultation between 
the “action agency” (NMFS or FWS) and the Commission. Proposed rules are to include any 
recommendations made by the Commission which relate to those regulations. The Commission 
also routinely participates as a party in formal rulemakings under the Act. In this role, it may 
cross-examine witnesses of other parties, submit information for the rulemaking record, offer 
expert testimony, and identify and advocate positions on issues to be addressed by the presiding 
official. 

The Commission’s Role in Co-Management 

  The Commission is not a party to cooperative agreements entered into between NMFS or 
FWS and Alaska Native organizations under section 119 of the MMPA. It does, however, review 
generally whether such agreements are achieving the goals of section 119 to conserve marine 
mammals and to provide for co-management of subsistence use by Alaska Natives. The 
Commission held a review of co-management efforts under the MMPA in 2008. The report of 
that review is available on the Commission’s Web site. The Commission also works with other 
federal agencies, Alaska Native organizations, and Congress to develop improvements to the 
current legislation and to set funding levels and priorities. 

 Recognizing the importance of marine mammals to Alaska Native communities and their 
special status under the MMPA, the Commission works closely with Alaska Natives and Alaska 
Native organizations. For the past two decades, the Commission has had a special advisor on 
Native affairs who is consulted when matters with implications for Alaska Natives are being 
considered. The Commission meets periodically in Alaska to hear first-hand from Native 
representatives. The staff also meets regularly with representatives of IPCoMM and other ANOs 
when schedules permit. 

 The Commission also has developed a tribal consultation action plan under Executive 
Order 13175. Because the Commission is not a regulatory agency, it generally does not 
formulate or implement “policies that have tribal implications.” As such, it does not consult on 
most recommendations it makes to regulatory agencies. Those agencies, which do formulate and 
implement those policies, also are subject to the consultation requirements of the executive order 
and are required to consult on actions they take in response to Commission recommendations.   

  

 

 



Formal Rulemaking under the Marine Mammal Protection Act 
Michael Gosliner, General Counsel, Marine Mammal Commission 

 
 Section 101(b) of the Marine Mammal Protection Act (MMPA) creates an exemption 
from the Act’s moratorium on taking marine mammals that authorizes Alaska Natives to take 
marine mammals for subsistence purposes and purposes of creating and selling authentic articles 
of handicrafts and clothing, provided that the taking is not accomplished in a wasteful manner. 
Only if a marine mammal species or stock is depleted may NMFS or FWS regulate or otherwise 
limit that taking under the MMPA. (Other laws, such as the Fur Seal Act or the Whaling 
Convention Act, may provide an independent basis for regulating take.) Such regulations are 
required to be established in accordance with section 103 of the Act and through the formal 
rulemaking procedures of the Administrative Procedure Act. Any such regulations are to be 
removed once the need for their imposition has disappeared. 
 

Currently, the Alaska species or stocks that are determined to be depleted and potentially 
subject to regulation are: 
 

 Polar bears 
 Northern sea otter (Southwest Alaska population) 
 Northern fur seals 
 Steller sea lions 
 Beluga whales (Cook Inlet population) 
 Killer whales (AT1 population – Prince William Sound, Kenai Fjords) 
 Large whale species listed under the Endangered Species Act 

 
Regulations can address the number of animals that can be taken, the age, sex, or size of those 
animals, the season, manner, or location in which animals may be taken, or related factors. 
 
Rulemaking Steps 
 
 After consulting with the Marine Mammal Commission, NMFS or FWS publishes a 
proposed rule and makes available estimates of the existing levels of the species and stocks 
concerned, a statement of the expected impact on the species or stock’s optimum sustainable 
population, the evidence on which the proposal is based, and any relevant studies and any 
relevant recommendations of the Commission. At that point, a “firewall” is built between the 
parts of the agency responsible for advocating positions in the rulemaking and the parts 
responsible for making the final agency decision. Ex parte rules prohibit communications related 
to the rulemaking between decision-makers and advocates. 
 
 Interested “persons” are invited to become parties to the rulemaking. These may include 
individuals, Alaska Native organizations, Native villages, non-governmental organizations, other 
non-Native stakeholders, the Marine Mammal Commission, etc. 
 
 The parties participate in a pre-hearing conference with the presiding official (generally 
an administrative law judge) to identify the contested issues that need to be resolved and set a 
schedule for the rulemaking. 



 
 Prior to the hearing, the parties submit initial testimony. At the hearing, witnesses 
summarize that testimony and are available for examination by other parties. Through this 
testimony and the submission of exhibits and pleadings, a rulemaking record is created. This 
record forms the basis of a recommended decision by the presiding official and ultimately the 
regulatory agency. 
 
 The presiding official issues a recommended decision based on the record, which is made 
available for public review and comment. Other opportunities for public review and comment 
may be presented under the National Environmental Policy Act (NEPA). Based on the record, 
the recommended decision of the presiding official, and public comments, the responsible 
agency official issues a final decision and publishes final regulations. 
 
 
  
 
    
 
 
 

 

 

 

 

 

 

 

 


